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» 77)e MAILING DATE of this communication appears on the cover sheet with the correspondence address^ 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 
" I ISS Peri ° d f ° r feply s P ecified above is less than thirt y ( 3 °) da YS. a reply within the statutory minimum of thirty (30) days will be considered timely 

'^Pecmed above the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication, 
t-ailure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 



Any reply received by the Office later than three months after the mailing date of this communVrat^ reduce anv 

earned patent term adjustment. See 37 CFR 1.704(b). ' y 

Status 



!)□ Responsive to communication(s) filed on 



2a)D This action is FINAL. 2b)[x] This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) IEI Claim(s) 10-13 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 10-13 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)D accepted or objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) Q The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 1 1 9 

12) 13 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)Q Some * c)Q None of: 

1 .□ Certified copies of the priority documents have been received. 

2. E3 Certified copies of the priority documents have been received in Application No. 09/260.742 . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment! s) 

1 ) [§] Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) |_J Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Informal Patent Application (PTO-152) 

Paper No(s)/Mail Date . 6) Q otner; 
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Specification 

The examiner has not checked the specification to the extent necessary to 
determine the presence of all possible minor errors (grammatical, typographical 
and idiomatic). Cooperation of the applicant(s) is requested in correcting any 
errors of which applicant(s) may become aware of in the specification, in the 
claims and in any future amendment(s) that applicant(s) may file. 

Applicant(s) is also requested to complete the status of any copending 
applications referred to in the specification by their Attorney Docket Number or 
Application Serial Number, if any. 

The status of the parent application(s) and/or any other application(s) 
cross-referenced to this application, if any, should be updated in a timely 
manner. 

Priority 

Applicant is required to complete and update the continuing application 
information on page one of the specification. 

Claim Objections 

Claim 1 3 is objected to under 37 CFR 1 .75(c), as being of improper 
dependent form for failing to further limit the subject matter of a previous claim. 
Applicant is required to cancel the claim(s) or amend the claim(s) to place the 
claim(s) in proper dependent form. 
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Claim 13 simply recites possible intended uses of the composition. This 
does not further limit the identity of the composition in any way. 

Claim Rejections - 35 USC § 112 

Claim 13 is indefinite in that it lacks antecedent basis for the recitation of 
"the construction element". 

Applicant should note that the language "characterized in that" found in 
the claims has been interpreted by the examiner as having the same meaning as 
the "wherein" phrase. Furthermore, applicant is advised that the language 
"comprises only" is being interpreted as the closed "consisting of transitional 
phrase. 

Applicant should also note that the language "for applications which do not 
require great controls of charge and effort" is not being objected to/rejected at 
this time. The examiner considers the language confusing because it fails to 
precisely delineate the metes and bound of what applicant is trying to claim; 
however , this language is set forth in an intended use recitation and therefore 
fails to further limit the composition. Accordingly, it is not relevant at this time 
whether the language makes sense. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 1 02 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 
148 USPQ 459 (1966), that are applied for establishing a background for 
determining obviousness under 35 U.S.G. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at 
issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 10-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent No. 5,302,331 to Jenkins or U.S. Patent No. 3,403,205 to 
Ingvar. 



The references each disclose compositions that teach that particulate 
waste material can be formulated into concrete with cement, sand, aggregate 
and water. 

The instant claims differ from the prior art only in that the prior art does not 
disclose the precise proportions of the claimed components. However, the 
references significantly overlap the amounts claimed herein: these amounts are 
standard concrete producing proportions of substances being added in known 
quantities for known reasons and are fairly shown by the prior art of record. 
Overlapping amounts of components have long been held to constitute a prima 
facie case of obviousness, absent some convincing showing of unexpected 
results. 

See particularly columns 3-4 of Ingvar, the examples of Jenkins 
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Conclusion 

Applicants are advised that any evidence to be provided under 37 CFR 
1.131 or 1.132 and any amendments to the claims and specification should be 
submitted prior to final rejection to be considered timely. It is anticipated that the 
next office action will be a final rejection. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Eichenlaub discloses that it is well known to make 
aggregate from waste material. Those skilled in the art would appreciate adding 
this aggregate to known cement ingredients to produce concrete or mortar. 
Mallow et al. disclose immobilizing toxins as aggregate in a sulfur cement. Kutta 
discloses encapsulating wastes in an aluminous cement composition. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Elizabeth D. Wood whose telephone number 
is 571-272-1377. The examiner can normally be reached on M-F, 5:30-2:00. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Mark Bell can be reached on 571-272-1364. The fax 
phone number for the organization where this application or proceeding is 
assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 



free). 
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